STATE OF NORTH CAROLINA

COUNTY OF CHEROKEE

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
09-CVS-347
TOWN OF MURPHY and TOWN OF MURPHY ELECTRIC POWER BOARD, 

Plaintiffs,

v.

VERIZON SOUTH, INC.,

Defendant.




ORDER
 ON OPPOSITION TO 
DESIGNATION OF ACTION 
AS MANDATORY COMPLEX BUSINESS CASE

	This matter is before the Court on Plaintiffs’ Opposition to Designation of Action as a Mandatory Complex Business Case.  For the reason set forth below, the case is remanded to the Superior Court in Cherokee County.  The Court takes this opportunity to review the provisions of Senate Bill 357 with respect to Business Court jurisdiction, highlight the ambiguities in legislation, and provide what guidance it can to municipalities and utilities.

Procedural History 

	The Complaint in this action was filed on May 22, 2009.  It seeks damages for breach of contract in an amount less than $200,000. The alleged contract involved joint use of utility poles between Plaintiffs’ and Defendant’s predecessor in interest.

	On June 29, 2009, Defendant filed its Notice of Designation of Action as Mandatory Complex Business Case under N.C. Gen. Stat. § 7A-45.4.  Defendant asserted two grounds for designation.  First, specifically invoking the provisions of 7A-45.4, Defendant asserts that this case involves the following areas of mandatory jurisdiction:
	The law governing corporations, partnerships, limited liability companies, and limited liability partnerships.

State trademark or unfair competition law, except claims based solely on unfair competition under N.C. Gen. Stat. § 75-1.1.
The Internet, electronic commerce, and biotechnology.

Defendant argues that the amount in controversy, $178,716.42, is indicative of the complex nature of the case and that the fact that Plaintiff Town of Murphy is a municipality and Defendant is organized under the laws of another state may raise “complex interpretation of the various state and federal laws governing the parties.”
Second, Defendant posited that the then-pending Senate Bill 357 entitled “Regulation of Pole Attachments” would, if passed, provide the Business Court with exclusive jurisdiction of this type of case.

On July 28, 2009, Plaintiff timely filed its opposition to the designation.

Senate Bill 357/S.L. 2009-278

	Senate Bill 357 has been enacted and became effective on July 10, 2009, after the Notice of Designation was filed in this action. In summary, it provides that a communications service provider can request permission to use utility poles owned by municipalities and membership corporations organized under Chapter 117 of the General Statutes, and that the parties will have 90 days from the date of the request to negotiate a fair rate for the usage requested.  The bill contains the following provisions with respect to the jurisdiction of the Business Court:

(c)	In the event the parties are unable to reach an agreement within 90 days of a request to negotiate pursuant to subsection (b) of this section, or if either party believes in good faith that an impasse has been reached prior to the expiration of the 90‑day period, either party may bring an action in Business Court in accordance with the procedures for a mandatory business case set forth in G.S. 7A‑45.4, and the Business Court shall have exclusive jurisdiction over such actions. The parties shall identify with specificity in their respective pleadings the issues in dispute, and the Business Court shall (i) establish a procedural schedule which, unless otherwise agreed by the parties, is intended to resolve the action within a time period not to exceed 180 days of the commencement of the action, (ii) resolve any dispute identified in the pleadings consistent with the public interest and necessity so as to derive just and reasonable rates, terms, and conditions, taking into consideration and applying such other factors or evidence that may be presented by a party, including without limitation the rules and regulations applicable to attachments by each type of communications service provider under section 224 of the Communications Act of 1934, as amended, and (iii) apply any new rate adopted as a result of the action retroactively to the date immediately following the expiration of the 90‑day negotiating period or initiation of the lawsuit, whichever is earlier. If the new rate is for the continuation of an existing agreement, the new rate shall apply retroactively to the date immediately following the end of the existing agreement. Prior to commencing any action under this subsection, a party must pay any undisputed fees related to the use of poles, ducts, or conduits which are due and owing under a preexisting agreement with the municipality or membership corporation. In any action brought under this subsection, the court may resolve any existing disputes regarding fees alleged to be owing under a preexisting agreement or regarding safety compliance arising under subsection (d) of this section. The provisions of this section do not apply to an entity whose poles, ducts, and conduits are subject to regulation under section 224 of the Communications Act of 1934, as amended.
. . . .

(f)	The Business Court may adopt such rules as it deems necessary to implement its jurisdiction and authority under this section.
(g)	Nothing herein shall preclude a party from bringing civil action in the appropriate division of the General Court of Justice seeking enforcement of an agreement concerning the rates, terms, and conditions for the use of or attachment to the poles, ducts, or conduits of a municipality or membership corporation.

(emphasis added.)
.
Grounds for Removal

	Absent the presence of jurisdiction provided in Senate Bill 357, this case would be remanded to the Superior Court of Cherokee County.  It is a breach of contract action for an agreement reached many years prior to the passage of Senate Bill 357.  It does not on its face raise any significant issue with respect to the law governing corporations, state trademark or antitrust law, or electronic commerce.  Nor does it appear to be complex or have the potential to raise important conflicts of laws issues. 

This case does not involve a new request for access that is subject to the provisions contained in Senate Bill 357.  It involves the amount owed, if any, under a previously existing agreement.  Senate Bill 357 was not retroactive.  Hence, the jurisdictional requirements of Senate Bill 357 do not apply to this case.  While the direction of the legislation is that future disputes over utility pole charges for new usage  be tried in the Business Court, the legislation does not provide mandatory jurisdiction of this case. 

Accordingly, this case will be remanded to the Cherokee County Superior Court.

Procedure and Jurisdiction Under Senate Bill 357

	The Court takes this opportunity to review the provisions of the bill as they affect the jurisdiction and procedures of the Business Court.  A complete copy of the bill is attached. The following points are worthy of note for practitioners:

	First, the language: “either party may bring an action in Business Court in accordance with the procedures for a mandatory business case set forth in G.S. 7A-45.4 and the Business Court shall have exclusive jurisdiction over such actions” needs clarification.  No complaints are filed in the Business Court originally.  Complaints are filed with the Clerk of Court in a county where venue is proper.  Cases may be removed simultaneously to the Business Court in accordance with the statute.  The jurisdiction of the Business Court is “exclusive” in that it will then have exclusive jurisdiction over that case and that either party may invoke the procedure embodied in Senate Bill 357 by removing the case to the Business Court. 

.	Second, in an action arising under the provisions of Senate Bill 357, the Business Court may resolve disputes over existing agreements.

	Third, a party must have paid any undisputed fees before bringing an action.
	Fourth, once an agreement is reached, any party may bring an action in the General Court of Justice to enforce the agreement, and those cases are not within the exclusive jurisdiction of the Business Court.  That provision would cover this case.
	
	Fifth, the provisions of Senate Bill 357 providing for institution of suit prior to the expiration of the 90 day negotiation period when one side determines that there is an impasse is fertile ground for gamesmanship which should be avoided.  The parties would be well advised to use the mediation process if their negotiations are not proving fruitful and leave it to the mediator to declare an impasse.

	Sixth, while the statute provides that the Business Court may develop specialized rules or procedures, at the outset the judges of the Business Court will use the current case management conferences and local rules to manage the cases within the timeframe provided by the Legislature.  Counsel should be mindful of those timeframes as well as the requirement that the pleadings identify with specificity the issues in dispute. Mediation would prove helpful in reaching agreement on the issues in dispute.  If necessary, more specific rules may be adopted later.


	SO ORDERED, this 11th day of August 2009.



/s/   Ben F. Tennille		
The Honorable Ben F. Tennille
Chief Special Superior Court Judge
   for Complex Business Cases



